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CAP. I. 

DE FORMANDO PROCESSU 
BANNITORIO. 


I. THESIS L 

lloraodo comta reum abfcntena 
alicujus crimirvis capiralis accy- 
(atum, proce Jus St inftituendu*. 
licet ex i j.ff fSh.fi /7. C. de ac- 
cuf. fS ififcrijN 1.1. ff, fS C. dcrrqnir. 
fS etbfmt damKAnd Cujae . iib 20, cbf. 
ii. fSFarin.q.10. » jo. Ciar .$./>*. 
quAft. 44. n.2, Carpzov. q. 149. ». 
J9. 52. / 7 . ftq. Copfttt Cr. Cirol. V, 
Jrt. 206. ijj. CUiiea. id cAnd- Atti jj. m 1. 2.feq. fufficienter 
pafTira appareat, attamen, quomodo bannitorius forman- 
dus, jam erit operx pretiuin proponere. Qui definitur, 
quod fit proce Jus , qui contra reum abfentem vel 
jfugitivum propter delithim capitale commillum inftirui. 
<ur. juxta formam & ordinem proce Jus ordinarii, parrim 
auiftente,p.)rritn conftitufndo criminali accufatore, offe- 
, A ren- 
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do libellHm, conteftando litem, probatione, reprobatione 
& dilputando* attcftata usque ad fententiam peragendo, 

L t. c. de Cuji. rtor. Petr. Theodor, eotl, er. dijput. 4. 
ibtfts I. Carpiov. poti.}. que fi. 140. num.jp. feq.& proce Jj. ciw. 
tuul. 1. Arui. 4, num. 10. Damhud. pr.\ cr. ctp. /, Quo au. 
tem locum habeat Bannitorius , requiruntur pociflimum 
fria, 1) ut adlintconje£lur* & probabilia contra a ccula- 
tura indicia, quz examinantur 10 inftituenda inquifitio- 
nc prxviafummaria, vel generali, quz omnino prxcede» 
re debet proceflum banni , ex qua judex informe, 
tur Carpzov. d. loc. num. $0. Ejusmodi ind eiafunt vul- 
nus per fe lethale, ex cccifi hominis vel cadaveris fc- 
ftione apparens, in c3fu homicidii, in adulterio vero 
impra-gnatio, fufpecta converfatuo , depolitio tcftium, 
cenante parris Izf* vel uxoris, vel mariti, condonatione 8t 
reconciliatione, Corpz d. I n jj. *) Requiritur, ut exiftat 
corpus deli&i, Icilicct, delidlum capitale vere perpetra, 
tum Landrecht. /. 16. An. 67. 6$. Coler, p. 2. D iog. n. 10. 
Carpzov. d.l n,^2.[tq.ii q no 'K ehner/ii voce AcJbc Re- 
quiritur, ut nulla adiit arripiendi occafio abfentem, 
omnique adhibita diligentia in carcerem Conjiciendi, 

& nulla notitia loci , ubi degat abfens , impetran- 
da, Carpzov. q. 140. ti.6i. Hisce confideratis, judex, 
ut omnibus innotelcat deliftum, per litcras jurisdi- 
ctionis patentes vel requilitoriales fubfidiarias , vulgo 
«ffitnc ©tccfK^ricfe/ ad focos quos delinquens, vel ob 
affines, amicos, & negotiorum gcftorum caula, frequentare 
folitus, emiflas, abfentem perlequi iubet. / j.f.decufi (i 
rxbtb, nor. Wehner. obf. proli, voce £ tttf • Q^ticfr p nt. 4fJ. 

Coler, p 4 • t • 1, ” *°7 Claflen. od C. C C. V. An. t(. Carp- 
zov.p j.q. 111. n 36 ii q. uj. n 34. Formula epiftolarum re- 
quifitorialium patentiam fub figillo judiciali & fubfcri- 
ptione judicis corroborandarum, . confiftir in eo: ur Ju- 
dex illis, przmiflo titulo, & relatione acculati dclifti, 
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delinquentis fpgitivi pcrfon* defcriptionem ratione formz, 
Aaturz,0>nftitutionis corporis, faciei ejusdem coloris & 
linguz.lvadz, & veftimenti, inierat, & adjudices palTtm, 
fub quibus abfens latitat, & pratfumprio ejusdem prz- 
fentiz exiftif, transmittat, annexa petitione, ut fubfcribat 
requifitorialescfle infinuaras, eum in finem, ut ad cufto- 
diam detur, & remittatur delinquens , folutis expenfis, 
ad judicem requirentem dato inftrumento, quod rever- 
fiim appellant, figillo judiciali munito, quo in pari calu 
fe obligat ad exhibendum accufatum, expenfis zquali- 
bus inpofterum folvendis. fub oblata promisfione, fadam 
exhibitionem captivi judicio apprehenfionis haut no- 
xiam , fed innocuam fic nullius prorfus przju- 
dicii fore , Coler. Carpzov. Clafien. Wehner. i. /. Sed 
circa inlinuationem, ut ad accufati notitiam perveniat re- 
quifitio, opus eft tabellario jurato, qui perfonam rei no. 
vit, & infinuationis annotationem procurat , fit requifito. 
rialibus lublcribere & ad a£ta remittere petit. Quibus 
‘pcra&is iudex aiia ad dicafterium vel collegium pru. 
dentum transmittit, ubi fententia ferri foler, ba£ ttiit Pcm 
SlC^t^tOCt§ JU bttf(lt)ten/ Carpzov. p. 3.4.140.» 46.47. Et 
licet publicatione hujus fentemiz ideo, quod ad in- 
ftantiam & informationem judicis lata, opus non fit, atra, 
men judex.fi eandem publicari juflit, abfente ad audien- 
dam fententiam citato, non errat, quo fa&o ulterius ad 
confiituendum accufatorem, quem fiscalem appellant, 
progreditur. 

Thef I!. 

Quod Jure Saxonico Jure Romano Profcriptio 
vel Annotatio, appellatur, Carpz pr. irim, p.j.q 40. rt. 11. 
fiquidem fugitivi delinquentis bona annotantur, emanen- 
te vero illo per annum, nec fe defendente, fisco tradun- 
4US /. /, § 1. 3. 4. H tot. tit.ff.iSC dertq vcldbftnt. djtnn. Vo- 
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catut alias bannum, quod nomen nullibi injugibus anti- 
quis fed tantum in noviflitnis, quae Aint edita per Frideri- 
xym reperiri notat Carpz.a /. Itt «./ quod nonnudrdenyant 
.a bono publico, quali (it a bono publico exclulio; Aliis * 
Bannerio vel vexillo , quia bannin haberentur pro ho* 
Albus, quos vexiUis (olemus pctfequi vel quia Vandali 
ad cer.tas ceremonias vsxillis uG fuere, GaiL L ». it PP. 


*. t.m. i. Dicuntur banoiti Die §d)tft a Grxco i. e. 

inimicus, hortis Carpz. p.y 4.140» v quia in banounade* 
clarati, cives fucruar, & tales cfle definunr, //. §. j /. it 
Ctf. miu. I. fu jf. i. reruitie. l.i.ff. (S C. iertq reis, Nobis in 
przleati non debanno Imperiali (ed de Saxonico agendi 
eft animus. Et eft Bannum poena ali cujus deli«£l>, que 
ex autboritate Judicis principaliter procedit, ut bannimt 
fit, qui ex diQriftu vel territorio Gt deje£tus„ Ideoque 
Bannire 4 n bit 2 Ubt obtt Q 3 onn tbHn/ttnttn < jEb'cifJ«jmD 2 Bnb 
wrbittben/ obtt pon ^tmttnbfcboflrt unb 23 rond) QQBtofFtt* 
uob JflKttbaunen/ cbil. Kpnig. prot. tu. pon btr 
Theodor. Coi. trim. e. 10. 11. /7. //. /y. QaU- Aa r. (.». u.u ff. 
4* PP. Carpzov././.j 140. «,7. 


TheC 111. 

Eft vero duplex, nimirum bariuum prius (eu pri- 
mum , 8c fecundum, fne fupenus ; Chii. Kdnig tu. POU 
brt 4d?t Coler. /. a. Det. log. ». sj. Theodor. coli. er, e.io.l.t , 
i.t+ t}. »./. Caro 10 v /. j. tj 140. n- p- f c f Primum feu 
prius, vel etiam fimplex, vulgo nuncupatur 4d)t/ ( Un» 
|eredj)( ) ubi bannitus fi intra annum venerit Ac fe pur- 
gaverit, auditur, Carpzov././.f«./y<> « p-jt. Chil.KAnig 
4. l. $. unb beifl barurab eint 2ld)t. Suuuium feu fiperim 
bannum bit Obtrahi/ yocatur, quod iucurrit reus fugi- 
tivus fi bannitus primo decreto intra annucn a dicprim* 
annotationis btc Vlc&t computandum non comparuerit. 
Uec in nocendam deduxerit, Ctrpx.p.j.q. 14 . 9 . n,p. (S 40 . 
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Et quia hujus fianni effe£his honori», viti * boftorcrrtr 
omnium amiflio , hinc bona fugitivi annotantur judicia-' 
liter 8 1 cuflodiuntur etiam ante declarationem primi ban- 
ni*nc focus, Bannum foperius expe&ans defraudari:, «i 
confiscatio bonorum per diftraftionem eludi queat, pro- 
ut difpofkum in Conft. Cr. CarK V. An, 206. Claflen. flt 
Stephani *d e**d. Uffapud Carpzov. q.iqo.n. n?. pronuncia- 
tuntDn-Scabini Lipfienfe* HnB roitb iugletcfj mitannotatiotf 
uuBSiuftric&nunfl DeS fluc&tiscn ©utt)«r oUf etiet 2 lnf>atfen t>n* 
moqr Svtpftt $atW Uti V. unb M #.SX.&$«nltt&er 
£)itmung tittfaljttn / fclc^e unuernKft m flebfi^riicbe 
ipafouiifl. stttomtnen/ unb tyrnt/ iimnittdfl/ »<il rt in $hid>ntn/ 
bou&n nid&tf gefolfitr. e» quibus apparet clanflime bono^ 
«um ftjgjitivi', vel banniti rtuHum efle commercium, & tav 
lia- annotata Bona non polle alienari, juxta Ord. Crim^ 
Cari. V. / drt. 206. de Ionie rtonmt qui infugu degwu, ClaUett 
& Stephatt. ed tend. n. i. Sed annofariorti attribuuntur 1 
certa requifita, i> ut annotatio fiat fi citatus in termino' 
•manet , a judice, aui judicium in loto commifli defi£Uk 
criminale exercet, duobus prxfentibus Scabinis cum Aftu*- 
ario notario; & ad aSa ordine aecurato & diftin&o con- 
fcribantur bona, ne quicquam abfenti die boriis annotari# 
advivendi media porrigatur,* ex hoCeo melius, deftitari* 
vivendi mediis, ad revertendum eogi polfit 1) ad evb- 
tandam fufpicionem.prxferttibus cognatis fugitivi, omni* 
it lingula bona* mobilia Stimmobifia, tam feudafiaqOam' 
allodialia , quxfita Ihnf fub jurisdi&ione judicis eum' 
in finem annotanda lunt ut reos fugitivus eo facilius adf 
revertendum inducatur. Ideo & imperator in d. Conflit » *’ 
liont ne quicquam de bonis annotaris difirahatuf 
* abfenti concedatur, prohibet; bona vero fub alio* 
judice fita ne alienentur, judex competens ih fiibfidium« 
poftulat. Sed in favorem uxoris vel' liberorum, ptxpii- 
sii» bonorum, 40* lentari non poflint, ne pereant , fa- 
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culta* vendendi conceditur. Necefle vero eft fiat ven- 
ditio non clam fed adhibitis Scabinis fic sbtentis cogna- 
tis» in quorum pratentia acftmanrur , Sc pretium notatur, 
indeque nece (foriis perfonis prxvio Magiftratus decreto, 
alimenta prxftantur, ClatTcn. ad Ord. Crim. Car. F, An, 
m, jj. Stcphan. adeand. , 


Thef IV. 

ProcelTus bannitorius quia ordinarius, ideo a pro* 
ceftu inquifitorio, qui extraordinarius, eft divcrfus,ibi 
enim non exiftit acculator, fed judex cx officio contrade* 
linquentem inquirendo procedit, Carpzov. q. top. m. t. 
Zanger. d.exc.p. t.c.l.n.So . Farin- pr. cr, c.j. *.j. Damhud. 
pr.cr. c. j. h.j. Theodor. coli. cr. difp, 4. tbef.g. Hinc fi- 
mul accufatio & inquilino inftitui fic tranari non 
poteft, fed accuratoreexiftente.ee/ratinquifitio, cum re- 
medium ordinarium ce/Tare faciat extraordinarium /. /. 
ff.d nov. op, nunc, Carpzov. q ioj.n. q. Idcirco Dn. Scab. 
Lipf in caula dc Nismiz contra Breda ad re- 
quifitionem 6« ©tabt • ©mc&te JU 3 }aumbur<j M. lan. 
1614. refpondcrunt, ba§ neben ber tt&obtnm crboirifdjtn 
accufation tnit fetnrttr mquifirion n>ib« btn 21ngeftocp 
ttn nicfct iutittfabttn/ . fenbetn folc^e inquifirion 
bifligttngcItcQctnJub < 2 ) Licet autem nemo ad ac- • 

cufandum compelli po/Iic. l.fin,C,d ufu.pupiU. Autbent. qui 
ftmtl C. quomodo (S quando judex. C. crim. Cari F. An. 214. 
attamen Judex ex o/ficio ad procedendum in proce/TVi 
inquifitorio vel bannitoriocft obftridtus, ne delicta ma- 
neant impunita /.// f.a. ver [.quod fiquis f. ad L. A. qrt. I. 4. 

§. t.ff. d. nox. aflion. Carpzov. qu. 10 n jj. & q loj.n.j. Ju- 
dex dicitur competens, in quo loco delinquens (ortitur 
forum, ratione nimirum r) domicilii 1) deli£Ufi<})apppe- 
henfionis,modo jurisdidtiofuperiorei competit,/. 7. %.per 
(f ult.ff, dc accuf. L ult. de nox. aB, l. / j. §. t.jf. d.jud. Farin /. t, 

* ' tit.t. 
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tit. i.q 7. Carpz. p j. q. tto.u.g. Thcotf. coti. tr. c . i*. ». t 7 . 
Rauchbar q. $o *.n. Inrerim forum deli&i tanquampo- 
ternius omnia alia luperat judicia, Anton. Teflaur. Dei. 
fo. Dccian. q/irjfl. crim. ig n,p. Ratio quia in loco delici 
commiffi caufa facilius expediri, & inquifitio, vel procet 
fus banuitorius per teftes, fepofitis mukis ambagibus & 
expenfis,* obfcandalum datum peragi & poena in terro- 
rem aliorum indigi poteft, Perez. « Coi. i. infer. & ateuf. 
Autbcnt. qus in protincU C. ubi i, crim. Agi oportet , Carpzoy. 
q.io4,n.62.6uq uo.».2i.}t.4S 4 <> Aft vero Judex compe- 
scens in via publica perpetrati deli&i capiralis, eft domi- 
nus territorialis, regalia libi aflignans, t. tf i. of. pr*f, 
*rb. I. tj.f-i- of.prqf. Cenft EleS. Sax. de mna rjot. Zanger, de 
txt.p.i c.i. n. 244. Rolenth d.fcud. c.j. conci eo. Bocer. ie 
HegAl.c 2.n. t+j. Carpz. q. tio, n.jf. qj. 44. 

Thefi V. 

Judex competens conftituit -aculatorem, qui vuf- 

« 0 nuncupatur ^>tinlic|)*t 2lnwalDy el|cr Fiscd , ober 2(t»* 
igtr/ Carpz. q. toj & n 9. 0 ‘q 106. n.30. q. 140 n.j 7 . gg. q U i 
fit perfona clariffima , jure perira, inftruda mandato, cu- 
jus officium laudabile eft & honeftum ■*>£/./ t j,c. de Accuf. 
Brunnem. si esnd. I uU. C ubi fenstores Gaji. /. 1 A. P. P. w. 
10.11.t2. Carpz .q.ioj.rt j. Conftir. crint. CatJ V.tnpr.-Ordin, 
pr. Altenburg. p.j o. 10. f. 4 OldeJc./rr j. Obfcr.4. in qui- 
busdam locis prator appellatur, ne ipfemet judex i* 
proceflu ordinario acculatoris vices agere & officio judi- 
cis fimul fungi videatur ; Inde filci advocatus -fungitur 
officio acculatoris, l.j.C de DeUl. Zanger . pr deqv.fi tort. 
n ig. Carpz .q tojn.i. quare non lolum judex & Afles- 
iores.led etiam illi, qui imperitorum opera in tali nego- 
tio ufi (unt, tenentur propter imperitiam, l. fi». C. de cuft 
reor. Conflit. C. CatI. V. Art. 1. caula enim magni fit ardui 
momenti criminalis eruditos Ot expertos «quirit judices 


(*<>) S* 

I i. C. de Ptden. Jud Cothm. vot. \.Rtfp if n. it. Oldlkopp, 
Oitf. er. tit. /. 0. t.n.p. 

TheC VI. 

Verum non fufficit habere judicem competentem & 
conftitutum accufatorem, fed hunc inluper formare fo- 
lennem, aptum, libellum criminalem atque in Icripris judi- 
ci competenti inlinuare oportet : Formam libelli propo- 
nit Conft crim. Cetrl.V. Art. g%.gp ClafTen. ddeend, n. u. §.4. / j, 
ff. dt mfiript. Continere debet i) Judicium t) nomen ac- 
culator» & accufati, j; narrationem delifti cum circum- 
ftantiis, quo die, menfe, anno, loco, qua cum perfona de- 
Ij&urp comnaiflum4) medium concludendi, $. epilogum. 
Ideo in hoc formando fumma auimadverfione opus ell, 
ne accufator, oppofita exceptione inepti libelli, caufa ca- 
dat I.J ff. & /. //. q. C. d. Accuf. (f infer, nam illorum uno in 
conceptione libelli deficiente . libellum ceu vitiolum ex 
officio rejici polle, ait. £gid. Boflius inpr. er. tit. de mquif, 
m.tj, Clalien *d CCCV. Arr.gj f?. i.j ff. de dccuftt. Verum 
enim vero, indicia fimul fit conjundlim in libello eri. 
minaii exprimi, vel, quod melius, illi fpecifice anncf.fi 
debere Art. gg. gp. CCCV. non continetur, nulla enim 
ibi fit mentio indiciorum, qnod & conveniens, l.j ff. d. 
deemf. (edenimpraxin contrarium docere.refcrt, digid.Bos- 
fius pr. er, tit. de inqu. n.pf. Ct poft eum Caipzov. q. te i , n. i/, 
docet in libelloaccufatorio delictum & indicia fimul cumu- 
lari iolere; ratio eft, quia reus non confeflus crimen, (altem 
fuper indiciis , quibus gravatus, poftea torturz fubjici 
poteft. Exinde quia more (olito juxta 1^7. ff. deotd. (i Ad. 
fumus propenfiores ad negandum fi occafionem 
habeamus, acculatus dciftum fiepiffime negat, accu- 
fater prudenter agit, qui fimul indicia libello annettit, 
namquz in animo confiftunr, Sc fenfur vifus, ut adulte* 
tium, nonfubjcCta, funt difficillimz probationis, hoc ca* 
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(u. deficiente deli£ii fimplici probatione, iQafuppeditant 
indicia ad modum iemiplenz probationis , quz, uti di- 
£tum, torturam operantur; Etfi enim articulatus libellus in 
foro Saxon, fcle£t plane rejiciendus, juxta Confi. EleU. i. 
m verbis fo VDJflCil ivit/ t)Cl§ libellus articulatus nidK iulfl|j« 
litb ftp/ uitb n>tnn tofftlbe glcicfr nie&t uon part gcfocbttn/ ie» 
bocb ex officio judicis btrrDOrjttn tvetbcnfoll/ex hocramcn 
non plane infertur, libellum fi indicia eidem anne&an- 
tur, ineptum elfe, quia non ad partem libelli fed modum 
probandi pertinent, quod vetuftiffimz confuetudini judici- 
orum Sax. conforme; Unde Dn. ScabiniLipfienfes refpoade- 
runt apudCarpz. <7 io6.n.2j. &aft$ngcflagtetanfbitctl)obene 
lage unD nngebangte indicia fi$ tiiijulafftn unD jumitmot* 
ttnf$uU>ig/ fed evenit, quod conuderarione dignum, 
ut non femper tempore formandi libelli anne£ti pos- 
fint libello omnia indicia, fed refmanda, eo, quod ac- 
cuditor de omnibus tunc temporis notitiam habere non 
potuerit, quz poftea inprogreflu caufr eluccfcunt fit emer- 
gunt. Hoccafu accu'ator prudenter agir, (i notiffimaex 
aetis anneftat 8t alia refervet indicia, mox ante litis con- 
teftationem proferat, fit fpecifice offerat judici, ne accu- -i 
latus negans fundamenta libelli, abfolvarur, licet poftea • 
accufitori poreffis detur etiam poft lirem conteftatam 
indicia proferendi, ad quz accufatus refpondere tenetur, 
Carpzov, q.io6.n 21. jt. Oldek t 7 0.ar.j6. Uti autem ad’ • 
evitandas prolixitates annexus indiciorum in libello ae- r 1 
ceffario requiritur, ita fit laudabilis pro abbreviandis litis 
ambagibus introducta eft obfervantia quibusdam in Duca» < 
ribusSaxonicis, quod fcilicet libellus tam ad inferius» 
quam luperius bannum, flmul 8t conjunitim.nonobftan. 
te exceptione inepti vel cumulati libelli, formari debeat 

vid. Orlin.froc.jud Altctuurg p j 1. 10. §. /7. ...... 

' TheC VII. 

Qgia citatio fundamentum judicii eft, hac omifTaju- 
B t di- 


/ 


t 

k. 

t 
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dlcium redditur nullum, Iufl.de pten. temer. titig. Me- 
vius Bsc.jjp, Carpz. q. 140.rt.jp. fit contra inauditum 
ia civilibus, magis contra ab&ntem inauditum iiv inmi- 
■alibus > ubi de vita hominis agitur, non procedendum r 
Ita reus ad defenfionem innocenti* vel rcfpondendum 
ad accufationem < 3 r excu&Ddum edidaliter & perempto- 
rie a judice citari debet, ante cguam declaretur accufatus ut 
banntrus. Coler. LDec.tog. Chilian Konig proe.c.27. Mo- 
\rx, AtConff. El.j n. ig.p i. Inde citatio legitima emittitur 
cdi&alis. fit fieri debet mferipris fic obfervanda \) ut fit 
peremptoria, expreffis verbis infertis, quod accufatus per- 
emptorie fub comminatione annexa ad certum termi- 
num fit cftem. in quo comparcat coram judicio, citetur.. 
Forma dauftrixeflefolet, in ftall Slngtflagm n(d)t <rfd)fint/- 
mcfcttf btftonwniget gtfcfrcfjtn unb ergeljen foti/ road SRecftt i(l/ 
qux comminatio vim citationis peremptorix iuftinet, *) 
legitimus terminus (parium faxonicum . (in VoQfcmnutlt 
©dtbfifdit §rift »on grit bc 6 Slnfcblogtl anjurtcbncw j) ut 
affigatur citatio pubueffc- valvis in vel extra locum judici» 
vel aliis- confuetis locis, ubi affiguntur edi&a fit judiciali» 
documenta, in diverforum . trium nimirum Dominorum- 
territoriis in breper unt<tfd)iebenn: ^)erttn ftuiben Ra- 
tio, ut accufatus eo facilius termini- prxfixi- fcientiam- 
impetrare queat fit exceptio juftx ignorantix fit non fuifi~ 
cientis citationis cefTet, de quibus Lj. C. quomodo quan- 
do jud. Moller. Confl. Et. Sax.j.n. ig. ip.p, t , Gieffi i» *rt. 67*. 
tu.D 1.1. £nnbr«d)t Coler. /r.wr/. i.Crj. rt.ig* Dec tog. n. j. 
Chii- Koni gproc.tit. WOn bcr Citation (.37.%. Bi t flnbtCt Cita- 
non Piftor. p. 1. q. J. n: p. Zangcr. de excepi, p. 2, c. 6, n. 6* 
Carpz. q. iqo.n,jp.6o. 6r.f2.6j. 64. 4) Citationi edi&ali in- 
feratur renor totius Hbclti in hunc fmem.ne accufatos ex*- 
ceptione non communicari libelli tueri fepoffif, Ordinat- 
procejf. Sax.Ettlt. tit.+.verh. bffmitlC. Coler./. i.Dec.JOg. n.r* 
Zangcr. deexc.p.t. c, 6. Piftor. n. p, /, /, q,j* n, p. Carpr: qr 
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140. n. 6 Hxc citatio igitur cum epiftolis requHitorialW 
bus a judice criminali mittatur ad illum judicem, ubi d-' 
latio edi&afis affigenda, cum petitione, ut illam affigi Ac 
non prius refigi jubeat, quam Judex requifitus denuo im- 
ploretur de refigenda citatione, qua die & hora utrumque 
faCtum fit i obiervandum autem eft, quod citatio (oleat 
continere plus quam terminum faxonicum , ne quando 
Judices affigere vel refigere negligunt, terminus legali» 
circumducatur, At Judex requirens denuo accufatum ci- 
tare obligetur. Affigi vero citatio debet, femel t) in Ele- 
ftoratu Saxonko, Ducatu Saxo Gothano vel Altenburgi- 
co.aut Vinarienfi.ac Ifenacenfi, Ac Swarzburgico nec non 
Comitum de Reu(en,Stolberg,i)inloco ubi delicum fa- 
dum eft, ita (ufficiens Ac legalis erit affixa citatio. Qua ra- 
tione, fle qua prudentia & folertia citatio affigenda, ne con- 
trahatur nuHiras vid. Carpzov. Tnq. unt) 5 td><S^roct§ tit. ij. 
s.a. §j. & p. 49. u. 69. /ea. Keyfer fr.tr. f.i.fdg. 49. In loco 
domicilii amem f acculato commorante, non apparente 
tamen apprehendendi eum occatione , (ufficit, ut ci- 
tatio ad domum ejus familir infinuctur 8 t affigatur m loco 
judicii vel alio confijeto Carpzrf. /*<>.». fy.Ut autem nullitas- 
eviterur, ne illo in die, in quo alias inftitui (olet diespee- 
nitentialis cttt iSufj* 35 ttf)*unb $afftiU}/ terminus in ediaalt 
citatione denominetur, licet ^lvoproce(Tu(equenti die fo- 
rum agere, vel dies juridicus & terminus praefixus absque 
auUinre peragi poflit, uti Dn.Scabini LipfienfesM. 0 £fc. 

ronunctarunt, vid. Keyfer pr. cr.p. /. §. 41. n . log Et 
diverlarum feriarum <1. C.defcrik mentio fafta, ut feri* 
meffium a die odtavo Julii 1 usque ad duodecimum quar- 
tum augufti conceduntur. Dies pafchafls Ac dies natalis Do- 
mini' 8 c Epiphani*, feprem qui przcedunr, & feptem qui 
fequuntor, ni fi perjura provincialia aliud difpofitum, fine 
ftrepitu quoque (unt obfervandi. Qu* vero circa feria»- 
fit principis At quz aliorum magiftratuum potcftas, tradit 
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dttaCoKX^ claru.;,ot 

vcDiattcrmini,,p,xfix U s. Accep^to^taquc dradoaisedi- 

«1««» '■> «oc ejusdem ponamrZTdm 
hora Stloco citatio affixa, adietto atlinf;; 

qoe nomine, eum infinem,ut exinde termim!!"* j“*r U 
connet. fcilicer Dfe oSfligt 2 •? UdIa £ ,,, 

fcDlaql Nevero judex reqdficus absaue c** 

ne defigi jubeat edidtum. ideo fit, ne Index 

fi|cOrn §ti|i Ct< Cicacion tu fid) g<f>alt(K/ fo affrfiirhi n* * 
poc dOtn mm 

earpzo». q ,q, „ 6f. 7t . a in ad|« ( gjtottircn »i ,r 
4Tf.i.§.f. In loco Itaque publico ner fnariiim cl * J * 
citatione edialii .Mo,7^TZLT |S 

ajQd.ee implorato contendit, ut refigatur «d S 

adjettaque fubfcr.pt, one, qua die 8c hor? hoc fa^um 
jem.ttatur.cu, judex rogatus refpondet ; & cita io a' 
jtid.ee rfcm.ffia ad a£h priora deponitur S 

‘ n ™ ,Y €ro f n .*«&>« atationi fnferenda fiT fiji 
C0 ^^u S fpecial.s claulula tin frr* jid, fc 
* u - r ?K< J‘ / “nt> oor unrethurOfroalt/ cujSs eteaus^nin 
n«fi ad d.es prarfixosjuridicos.non futuros & extra iudi 

f.«a. 


«§ ov §# 

f. iu. ». u. y, 14. ij. Nonnulli quidem authorum hanc opi» 
monem plane rejecerunt, cum expeditum, quod quaeli- 
bet citatio (alvum conduttum fcilicet generalem quafi ia 
dorib fecum ferat, juxta brocardicum (axonicum apud, 
hlatter. l.j./er»efir.(. 1. Heig. p.2. q.12. * jg.jp. ctne itCt ci- 
tation btingt Da* ficbtrt milfid)/ Coler, pr. ex. e. 1 . n. 
ajt. quod per triduum durat. Sed ex fundamento Ordin. 
Cr. Ctrl. V. trt. Ij6. i» vtrh.fi». unD foO bftftlbiflf |U CRtcfot (fit 
nnrtcbttr ©trcalt/ unD nicbt roeitcr tttgltittt rotrbtn/ omni, 
no tanauam fpeciale requifitum , citationi daufiila falvi 
conduttus inferitur.ne hac omifia daufiila acculato anfii 
opponendi exceptiones, metu», carceris, & loci non tuti 
61 prxfcriptioni» fori, przbeatur, quarum effeflus fic ut 
accuiatus pro contumace declarari nequeat, Carpzov. ii. 
q. iu. Interim hodie informanda hac citatione peculiaris 
notanda cautela, quod in illa tres termini, nempe 1) ad 
litis conteftationem 1) ad inrotulandum a&a, 3) ad 
publicandam fententiam, inferantur & praefigantur, quo 
fit, ut expenfis parcatur. Sed termini ad litis conteftatio- 
nem & inrotulandum a&a eadem dies conftituitur.fedpoft 
3. vel 4, feptimanarum Ipatium publicationis lententia: dies 
fignificandut, Ord.proc Stx. Altenb.p.p.e.io.g. 4, Carprw» 
btq». unD 9Ubi<'$re«§ tit.ts.Art. 2 .% g. 

CAP. II. 

TRACTAT MODUM JUDICII 
CRIMINALIS CONSTITUENDI, 
tote Da* SScinliclK H 
juNmfet». 

Thefis 1. 

H lfce Icgaliter praefoppofitis progredimur ad judi 
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cium formandum ipfum, quod eft moribus faxonicis in- 
trodudtum, inquoobfervanria cujuscunque judicii finn* 
-moperc attendenda, de quo plerique interpretum Juris 
faxonici fitprzterChilianKoniginproc (uo lub titulo, roit 
ter 9 Ud[)t(C ftin ‘Pnnlicf) £al 0 -@tttd)f redjf t)fgen fol/Carp- 
zovius ptolixe & dare prox- crim. p. j. qu. gi. Conft. 
prim. Ctrl. v. An. gx. vtrb. na<t> Sdnftlitfttn .£)ttPonitnena riort 
UDcn OtK'/ (fArt.gp . nadb itbrtf ©tcicbiS guttt ©troonbrit/ 
Quos lecuti funt, ad citatum C. Crim. C. V. Stephan. Blum- 
Iach & C 1 alienius ad Conft. eandem in praf. verbo : 

©tticfyt cDec 'jJeiQlicbf #ald» ©trid)t. Sed enim hoc judidum 
duplici 8c diverfo fcnfu accipitur, i) ^einlid) jT)altf.©«‘ 
tid)t< i) 3 ^otl)ptinli(f> v£)al$*©«icbtr. boc vocatur, 
quando reo de crimine jam confelToSt convicio per ftn- 
tentiam fcabinorum dicafterii mortis (upplicium indi- 
cium. quod reus effugere nequit, E contrario illud obtinet.fi 
■dverfus reum abfentem vel przientem nondum confefium 
& convidlum procerius criminalis bannitorius inftituitur, < 
quem accufator ad mortis poenam condemnari perit, * 
Conft. Crjm, Cari. V. Coler, p.i. Dec.22, Stephan. in praf. ad 
Conft. Crittf. C. V.tf- >J- Fachin. diff.jur. tj, Claden. ad d. C. C. 
c.r. praf. verbo: «prinlitb ©«itbt 06« $Mnlicb £rtl« * &t* 
tidjt/ Ordin proc, Altenb. Sax U prolsxiut p.j. c. 10. §. 4.. Carp- 
ZOvius/r. cr.p.j.q. ij6, n-Ji-Pi-SS-S 6 ^ 

*• i r « , , • 

Thefi II. 

Receptz in foro (axonico (olennitates judicii eri* 
mjnalis omnino adhibendz fiint, illis enim non oblervatis 
procerius dicitur nullus Carpzo v q.1j6.n4, idpirco judex 
una cum a&uario nec non Scabims numero tribus adede 
6c confidere (ub dio dpber, qui campanz figno ( quod tan- 
tum fi delinquens ad poenam mortis trahitur, adhiberi 
folitum) dato, e vagina exortum gladium, in manu de- 
iura ereftum tenet, ut fan citum in Ordin . Cnm. Cari. V. 
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Art. ii . ingeritis $x fremis. £>rt!i 0 «icf)tC tlllt fcfT gth)obnlid)<tt 
©locfc bclmitfn/ uni) fbflcn t>ie 9 lid)t« Dic Urt^eitcr (jeifai nte* 
-Dctfe^en/ unb ?r feli oucl; fifecn/ fcincn ©tiuib ct>cr blog 
@d)rocrb in -Ehinbcn tjabcn/ Chil.Kbnigproc. fubtir. SPie 
berOvicttcr feiu ^eititicb 'Oiot!) 4 bal$*©ericf)t< rctl;t bcgen feli/ 
erfr(id) brtrjf man baS g 5 ^n>ect) nidjf miSgcjogcn tjaben/ fon* 
bctn rocnn jtd) Olicbtct tnib @ct)&pj)cn in Oie Sgancf nitberge* ! 
fe^et/ fe jtudjt Occ tvidjtfr ba$ blcfc (SdwcrO unO hdlt <$in 
bec rccf)tcil dpcillO/ Stephan. ad Ord. Crim. C. K. A. ij. Carp- 
zov. p-].q- ij6. » /. i. 7 8-9 feq. Ord- proc. jud. Ducat. Sax. 
Altenb. p,\ c. to.§. 6.11.1. & $. 20. Quamvis autem non 
negandumjuxta juflum Cari. V. Art. }>7.feptem vel otto 
requiri Afleflores , hodiernis moribus tamen hunc nu*‘ 
merum coarctari videmus, & ufu receptum, quod lolum- 
modo interrogationes & relponfiones numero tres , tan- 
quam impares requirantur, ut imparibus votis res citius 
dijudicetur, Stephan . ad C.C.C. 8'. A- 84. ClaiTen. ad eand/ 
Ordin.prac. Altenb. d. I. Carpzov. q. 136. n , to. 1 1. 12. /J. fcq. 
Ututvero de gladio e vagina exerto dubitet Carpz. p. j.q . 
36. n. 69. 70. & ob refponfa fcabinatus Lipfienfis contra* 
rium ftatuat in verbis : Intermino Oa$@ttid)tC/ peinlid)tt 
Sfetb nat&/ Oie ®cridjt$'^erfoncn/ iebod) o^ne auSgtjogcnege* 
fdjliffene ^JPebrc gfl)cgtt/ textus tamen fupra allegati in 
Ctnll.Crim.C22l. V , drt. g2, in verbis MoffCfS ©d^ttO/ Stephan. 
ad cand, Ktfnig. d. /''.funt generales, idcoque in terris 
iaxonicis gladium e vagina exertum in criminali judicio 
adhibendum reflatur Carpzov. ipfe q. 36. n . ./ Hanc gla- 
dii folennitatem fignificare poteftatem gladii animadver- 
tendi in facinorofos judici concedam & fle in judicii deco- 
rem 8 t populi terrorem adhiberi volunt. ClaiTen .adConfl, 
Cnm.Carl.y.art.82. n. 4. Plurcs folennitates in tali nego- 
tio adhibendas,quomodo accufator coram hoc judicio com- 
pareat, orctenusacculationeru repetat, reus condemnetur. 
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petar, a&uariosjudicii omnia ad a£ta referat vi J. Cenft. crim. 
Ctrl V.art. igi, ClalTen. ti an. g+. ifi. Carpzov. q .\jf. n f. 
utque iS Oritn.proc.Stx. Alttnburg i t noviffmtt ubi Dlt v£)fC(Ung 
przfcripta, Key/er. pr. crtm, p. j, in projeR. 
p.jjt.utqi/e+jp. Hoc criminalijudicioconftituto, demum 8 c 
non prius eft judex, extra conftitutionem (o^nr Dufcorfjctgt' 
f>«n!>e iotgung/J pro privaro habetur LtnJrccbt. 1 1 , srt, //. 
Carpzov. /39 »■ *b & i»q"'f. Utlb fydjttprec, tit. if. 

ThcC III. 

Porro & illud obfcrvandum , quod prius ad judicii 
finem progrediendum non fit ncc reos proflribendus, 

S uam abfens condemnatus ad poenam, & (eruentia loco ju- 
icii ordinario lata & res judicata Carpz. q. rj6. ». 96* 
in g<w&f)nlidjm c 3 krfe^ . @tubt roir fic^tf in ortxntlrc&cn pro- 
ceft grjictnrt/ Carpzov. p $.iq 136 is 69 ba$ ^>ttnlidjc 
foB nitfcr aufoegeben mrrbrn/ dje unD juttcr 

definitive frfottf/ Ori. prve. StxAbcnburg.p.3, ew. $. Ip. m ver- 
tor. rm ttnmobl gtbtgtrt 9 iotf)ptmlid>r* @«ri<bte fo® 
nicfct bcp &it>igmig trtf erfhm «ufgtgebrn merbrn/fotn 
irtn Dic rtnmal)f wrgrgangenc Jfjtgung fict> «uf flB< germine bi* 
ju SnDigun g Der ga nfjro @adw rrfhrcfrn. Porro una fer i e accu- 
fator libellum accufatoriumadadlaviva voce repetit 8( a- 
dluario judicii przfenribus Scabinis cum Judice, in cala- 
mum diftirat Ctnft.EleR Stx. i p. 1, Oriin.prec. Stx . Alttnb* 
c. 1 0. §. 1 s. in veri, mii jnlalsigm 3. flbgrrocdfjfettm 
©on SJJunti aai in Dic gtbrt ©rrfabrrn fofle/ idcirco Conft „ 
Crtm. Ctrl, y.trt.ip. qu* ut repetitio viva voce in verbis* 
fb mbgen Die Cd)ntftl. in Dic ©erk&t legm/' fiat, non vult* 
diferepat a juris (axonici difpofirione. qua ut viva vo- 
ce fiat repetitio, defiderar, Cenjt. EUR. (S Duc. Stx. Altenburg, 
i. cirttit Carpzov. q i}i. n. 7. f, feq. Hacce rite pe radia for- 
ma, fi accuiatu» hora 4. f vel&xta, cum tota dies cedar 
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citato, vel paulo poft in hoc termino comparet, adhuc an dii 
tur & a pccna conrumaciz liberatur, Carpzov. proc, tiv tit. 
7. a 2. n j6.feq. tf p. t.Dec.+j. Fori tamen oblervantia do-, 
cer, & requirit, ut ante horam quartam pomeridianam ci/ 
tatus compareat, in judicio, & ad minimum negoni ini. 
tium fieri debet, Fig .adpr.El.Sux.c Svenden. 

dorlf. ud eundem. Sed erroneam ede eorum opinionem qui 
exifiimant, quod ftatim poft horjm quartam intermino 
auditam adverfarium praeludere ejusque contumaciam 
accularcpoiiinr Rivin. tit to. enunc. 72 Carpzov i. j tit. +. 
A u- *• 6. (f f t- c.f.d.t 5. Uti vero in procellit civili ordi. 
nari 0, contumacia accufarioneomifla, citatus in nullam 
poenam incurrit, ita necacculatus in hoc Judicio criminali, 
nemo enim pro contumace habetur, nili ejus contumacia 
accufetur /. 6jf f. dejud. (fl.ii. f. t. C. eud. Termino lcga- 
literiraperado, perfeverante vero reo iri fuga, ejusdemq; 
acculata contumacia, adta inrotulantur, ad Collegium 
jurisperitorum transmittuntur, ab iisque fententia legalis, 
.quzftione generaliter infiituta. expetirur, Berlich. p. /. 
Cortd.fp. ft.ii. Carpzov. f 1 16. n. t. & pr jur.tit to. u. 1 j/; 
36.37. Oldekop. tu 1. Obfjtr.f. Et pronuntiari foler quod reus 
usque ad legitima impedimenta propter contumaciam in 
bannum fit declarandus . bi§ auf^tjcbajftin Die Carp- 
lov. q 14t.tt.7p, 77-fiq. Coler, f . 1. Dec. 1 0$. n. t. Thcod, 
coli.cr.difp ult, tbef.p. & domiui Scabini Upfienfes ad in* 
terrogadooem Przfe&us Numburg. Dqfj 2(nFtog. 
ftogt noegtn fftoetf «ngtljorfaracu ftnflciiblcibentf bife 4Uf Crbc* 
(jafii in DieQldjt juerFtoK» etjlaoDtn ur.b ct tonget t>at/ <23. 9L 
Mens Odobr. 1670- Ut verofomumacizacculatio 
effc&um (ornatur, requiritur, ut accuftnis legitime citatus, 
quod tum f$&umetrecen(etur, fi citatio continear rora- 
minationem reum nimirum citari peremtoric : deinde 
jtpmunum legalem , & fi reus vagabundus , in ttiujn do- 
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rninorum fupcriorum territoriis, fi enim dcfe&us quidam 
reperiatur, reus in legitima impedimenta Condemnari non 
fblcr. fic apud Carpz. q . 147. ».7/. pronunciatum : tvetl nid^C 
jubcfin&en/ Daf; 5lngeflagtcr iit 3 . untcrfc&icDener Jocrtcn £an* 

Den gcbaljrcnt) cititet ivarDe n/ fo gefcbtdX folcf>eS not&mubl* unD 
n>irD •JliigcflogtcrDuicbbifcntKdje cdidalcitatidn.foin Drepen 
utitcifdjicbcnni ^erren SanDen angefcfrlagen C*ie fine vollfenu 
ne ©Adbfifcfre iyrijl ven £S { it 2lnfdjlag$ in pd> 
l)Alf/ bet) ©mtffcllngcborfamS inDer^crfobn juerfd)<incn/un& 
auf Dic ivicDcr ibn erbobeue peinliebe Slnflage ficf> etnjulaflen/ 
ju antworten/unD Den£vicg rctbtenS tubetfetigen billig verge* 
laben/ 03. 91. 9£. Si verorequifita citationis obiervata, 
pronuntiari folct: tasSingerfagtcraufanDciwcitegcbubrcnbe 
tabung in cigencr^erfon bcp 0traffe ungtborfam* jucrfcbcinen/ 
unb auf Die etl)i>bene')>cinl.'21nf luge ftd) cinjulaffe n/u.ju annvort* 
ten fd)ulbig/ Carpz q. m. n. Si. fi vero reus interim ad cau* 
tionem przftandam fefe offerar fic ad deducenda legitima 
impedimenta defideret, audiendus. Hinc ad meam conful* 
rationem nomine judeii Domini de Timpling. in #eiligett 
£rcub in caufa ^cinliebtf 3(nflagen$ contra £>antf^)offinan' 
nen/ JCti Jcnenfes pronunciarunt. OBurDeSingcflagter 
flnugfamen OSorfianD bi§ ioo.fi. bocbgebubrenb beficllen/ fv 
tvirb ibm gur £inlafTtmg unD Sfnfwort auf Die «bobene fjiein# 
ltcfx Elage Da$ gebctbcne firewe pepere ©eleite / bif? ehvafl • 
fpcinliebcs iviDcr ibn crfanbt/biflignntgftbeilft/fotteabcr 3ln- 
gcflagter fotbancn OSorflanb nidjt vermogen/ nocp pep an ge* 
nieincn ©cleitc ven ©cricptcn fteper ab*unD jujujicben bcgnfo 
gen/aucp aller Siacptradxung ungeatptct nicpt betrefen laflen/ 
tvirb mit&cn Slcpt&Procefs roiber ibn feniet verfapren/ unD ifl 
Detfelbc nicptS DcfKMveniger nacp anDenvcit edicfolifcpet £o> 
bung bcp^ttaffe UngeherfamS jucrfcpcincn/uub pep auf Die 
Slnflage envebiucrmafen eintulapen unDjuantmorten fcpulbig 
93.SK.OB. M* Julii 1712, Quz fententia, in termioo edi. 
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etali citatione prxfixo , coram judicio conluetO 
prxfente accufatore, publicationem petente & emanente 
accufato.in contumaciam publicata. Ablenti quoque reo ac 
fententix copiam roganti defertur, cum enim hujus tenor 
edictali citationi interenda, nulla rccufandi caula fu b e It, 
imo & acculatore poftulante ultro illius communicatio fieri 
folet. Re vero judicata, ut ulterius in caula procedatur 
initat accufator, rurfus citatur reus edi&alitcr& tenor len- 
tentix infcritur& ut in priori citatione proceditur, reo ite* 
rum non comparente, ejusque contumacia accufata.accu* 
fator petit, acculatum contumacem ut prolcriptum con* 
demnari Carfzov.7 iu.«. 41. & transmilTione vicifiim ad 
collegium JCtorumfadta reus in bannum primum deda. 
rari folet Carpzov. q\qo.n,go. quemadmodum pronuncia* 
tum A. Haskerl poftulante 11. Odh 1670. & me petente in 
caula Matth. ®tcf<KSadconfultationem PrxfedliTautenb* 
M,Nov.i7oi.aDn.Scab.LipfienC ©oji2lngtflflgt<r nxgtn 
ftineg bebarrlkbtn Ungeborfams anf Die 2 icbt Der an £an{j 
©cDntiDtrn/ (balbes! 58ecf«n) btgangtntn €tmorDunp bal' 
b« «ftonDtnunD eclanget/ Deroroegen erDarein biOig juecfldreti/ 
au$ DcmgritDtn in UnfrifDcn gefe^t/ unD itglicben fo bitpg« 
2 lmbt$'Jurisdi£tion unD 53 otbtmi§igfnt unittrDOtfftn / mit 
ibm ©emcinDfcbafif» jubabtn Dtrboibcn/autb ftin £tib bWfifltR 
SIinbtM&tric&Mi ieDermanerlaubt ftyn/^. 5N. 91B. 


, Thef IV, 

Quod li ad Bannum fuperius de quo cap, T. Thell 
3. 'procedatur , inftituatur procelfus, utinbanno inferia* 
ri, Hinc Ord.proc. Alttnfarg.novijf.p, 3. c.10. §.17, Dfl§ Fiscal 
live fiscalis criminalis', auf Dic 2 ld)t unD £>b<racbt;juglct$ 
procedit*/ priori fententix juxta Carpzov. q. 140,».^. an- 
nedtitur, Das 2lngeflagt*c €br< feib unD ®ufb ale anrfidjtig/ 
OvtcbounDgtuDM m unD UDtmian au aUcnOct^en rciDtr 
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ifcn peintic^ ju flagm fmjtamt. Sed uxoris illati portionibus 
ftatutarii$, & legitimis liberorum, nec non domini feudi 
juribus competentibus fal vis Carpzov.?. 140. n. ilf. u6. 
Chilian Koatg. proc.tu. eon b« 2 t<tK. Coler./, i.dec. 1 og.n, 
S*. Theodor. e»U. cr.difp. 1«. tbtf. 6. IUE. Ordin. Pr. Altenb. 
f.\.c.\oM 17. Verum hoc loco notandum, quod reus in 
termino publicatz fententiz emanens non ftjtim in ban- 
num declarandus, fed poft judicatum Angularis edidtalis 
citatio przcedar,in qua exprimatur tenor definitivz, cer- 
tus terminus, quo accuietus appareat, audiatque& videar, 
quomodo in bannum declaretur, ncccile eft.conftituatur. 
Carpz.f. u2jn.n0 1 41, Dn.Scabini IJpfienfcsrelpondcrunt 
Wtil nicbt jubrftnbrn/ 0a§ Slngtflagrrt nacb SrHfnung Dc< ®nb' 


Uclt)tl< anbttnxil burcb bjfmtlttbe edidlacitirt roorbrn/ jurr# 
fdbrintn/ unb onpiborrn / »t>cld?et grjlait roiOrr tbn ocn norgtn 
firineg unqe^orfiameu 9lu|Tf nbleibtnS auf Oie 2ld)t tttrfab rr n mtt/ 


bmf&Qr/fe gtCd>id)t fbld)ftf nod>tnjt)la/ unb er^ebr brt 21cfcl«< 
Grfldrung (>alber noa# 3 \cd)f i|t. Accufaro denique non 
comparcnte & contumacia ejusdem acculta, ad inftan- 
riam acculatoris declaratur in bannum tribus edidtis in 


locis prioribus per annum & diem atfixis priori judici re* 
dirutis atque ad adta repolitis, finitur b ; nuum inferius 
Carpz ^./40,». 88-?. '41» 65. 66. 


Tjief. V. 

Silentio przrcrereundum hauteft in nvodo pronun- 
ciandi Dodiores inter fcneutiqnain convenire Quidam 
enim eorum primo termino condemnant acculatum ad le- 
gitima impedimtnra, quod fadlum &ego memini, ita Li- 
*>(ienfcs Scabioi.bafj 9 lngrfloaUr noram fclnr* ungrbocfflKKn 
ldu|Tcnbl«brng bifcauf In Dir?id>t ;unfJtjrrn/ Carpz. 

» 74- 75' fi*}* Seda Scabinis Jencnfibus citatio decer- 
i '* nicur 
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nituf fub poena contumaciae, fi in primo terrtimO accufati 
Contumacia fuerit accuftta, beo 0 troff< ungeberfams m 
3>rrfon juerfcbtitun unbauf Cie ftlage flct> cinjulaffitft/ in 
eundo vero termino ad legitima impedimenta, bi§ auf 6<! 
t»rhofft pronunciarunt. 'Iheodor. tvll.cr. (i Keyftr fr. iK 
§ /'•/? P-n- 196 - 397 \ 9 t- Hoc faifum cft ad ccmfultatio- 
nein nob. judicii ju #tlfla/ in caufi Eliae Seidlert Ca$ 
Q>einltcf>ev 0nfldget anf befd)<btn< attCrrnxite peremptori- 
jq )( ediflal citation brp ©ttaffr ungeb*rfam$ juerfdxinen/ 
nnO auf Die angrbrarfut fyinlit&en Slnfiag» ju arttrootuti» 
fcbulbig/Q> QJ 3 . Martii 1683. In fecundo veto termino 
Ca§ < 3>tinl. Slngrflagfrr nacb anDerroeit peremptorifcfcer edi- 
ftal-citation bep @traflf« Ungeborliama bij? auf ebtbafft ts 
ber ( J><rfori jueffdjrinrn/ unb auf blt ^tinlftbe $lage ju anb 
VDOTtUn fcbulbis CB- SK 9 B. M Sept. 1683. Eodem jprorfus 
modo ad meam requifitionem infupra allegata caufa JP) and 
£o|Tinann«ium«£)<ilig(P Sctufj/ Monf JUL1712. pronuucia* 
runt. 


Thef! Vi. 

Finito proceffu banni inferioris & declaratione a/, 
fixa & refixa ante procefliim banni luperiotis inftiruen- 
dum, bannitus citatur edidialiter ad comparendum & pri- 
mum bannum debito modo avertendum, rbif er bit roibet 
lt>n frgattg«e2d)f<'6rfl<$runa ablebnenrooOe/ Carpzov.p /, 
4 . 146. n. 14 . Nam nemini defenfio, Ut beneficium Juris Hattf- 
tairs.qualembahnitusminim^per abfentiam vel contuma- 
ciam amifit, deneganda, teus judici in icrintis fe rion ampliuft 
permanere vellem banno patefaciat fleialvum condadtum 
Ipeciatem, 6a£ er atit Der SScftt ftp unb ferne tlnfcbulb bartbua 
tooQr/ poftulet & adjuramentum fe offetat Chii. Kttnig. 
proc. Ut. V0n Btt 2fcfet/ $>. rccrficb- Coler, dcc. |$6. n, 66. 

Land* 
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Landrecht. Art.|j.§.fin,8c Art. 17. 1 . j. Theod. coli, crim 


di/p. n.th.4. Iit.A. Wehncr pr obf verb. SJcftt.Quod Carpa 
p.j. q. 1+0, n. 108. ro$. prolixius tra£ht. Quo juramenta- 
prarftico reus banno cxcmtus cenfetur & procellus ordi- 
narius inftitucndus Carpz, q. 140. ». 10$. 



CAR III. 


DE IN PRIMUM BANNUM DE- 
CLARATO SALVUM CONDU, 
CTUM SPECIALEM , AD DE- 
DUCENDAM INNOCEN- 
TIAM SOLLICI. 
TANTE. 


Thefis I. 

N Emo negat, quin quocunque tempore ialvus con- 
du£lus ad deducendam innocentiam, pradiu 
cautione, non folum in ordinario, fed Scin lumma* 
marioSc inquifitorio procello, in atrocioribus.tam 
'notoriis quam dubiofis delidkis, pccnam ultimi iupplicii 
importantibus, fit concedendus, etiam in cafibusubi reus 
confefius Scconviitus allegat tamen exceptionem proba- 
bilem. Et prodeft falvus conduftus donec fuper exee? 
ptione.pronuncictur, 8c pronunciatum effedum rei judi- 
cat* nancifcatur Farin,/»-, cr.t, t.tu i.q.i.n.69, Jul.Clar, 
lj.$.ult.q. i. Carpzov. q. tu. n,}6. 37. (i.fy.tf q.14» 
n, 6 , cum notius concedenda lecuritas reo nocenti, quam 

coer- 


Digitized by Google 


A 


« (* 5 ) » 

coercitio criminis intermittenda Carp xq.tt2.n33. In cautione 
▼ero ab acculato pracftanda conducit, ti judex certam de- 
terminet quantitatem, cantione indefinite prarftita, ma- 
jore paena ultra Werigeldum h, e. 14. fexagenarurn vel 
*®. thaler orum a fidejutfore exigi non poteft,reonon com- 
parerite. Carp 2./. 3. q ♦ tu, n. 3». Licet autem accufator 
reum latitantem in carcerem conjici defideret, petitio lo. 
cum noninvenit,ledfidejuflbri,utreum acculatum fiftatfub 
poena confiscationis cautionis praeftitar injungitur.Tta ad me- 
am nomine judicii nobilis de Azendorff a Meyhen, in caufii 
ber S£obe/fa£tam requifitionem Scabini Lipfienfes relpon. 
dernnt, bo§ nodnurStittnit Snfjdfftirung *pan§unb®?i^aet 
b« $£ofen nkfct juMcfabiwfonbent e$n>tcbt>orafltn 5)ittgen 
bem <2$ater/ $oten/ bnjj cv biefelbrn auf etnen gemifTett 
^ag t>or®erk&ten fteflen m&d)te/mit Der au$brucffid;cn<jlcr# 
isamung/bat; in QJerbUibung beflen/ bie»on t^nt fol. 6 . gckiftcte 
Caution benen ©etid)ten wrfallen fei>n fbfl/ bifljg auferiegx Q& 
2 fl < 3 B.M«Sept.i 705 . - -■ }■ , 

- 1 I 

THESIS II. • ••• :t 

1 • . * 

Generalis fal vus condu&us ba$ genuine fic&ere ©ricit/ 
qiio judex concedit & promittit, reo absque ulla prxftita 
cautione ftcuritatem per triduum veniamque eundi in 
judicium 8cab illo recedendi, diebus tantum Juridicis ob- 
tinet, extra autem holce dies non extenditur fed hisce eia»* 
pfis , Judex reum in carcerem contrudere poteft, 

Carpzov. q. tu, n. tu. 113, Zanger. de cxc. pag. 2. c. /, 

tum. 6, Coler, fr. ex pag. q. 64. num. 20 . tf Decif. 163 . j 

Piftor.vwi/C 43.r1.32. Carpzov. q. .tu.n. 6.1,14. Claflen. ai 

CCCV.Art.3i, Hinc Scabini Lipfienfes pronuntiarunt; 

• D . • .. 
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30 «u* ba$ fltmritit fi*«t ©ricitt fur b«i ©erltfyfo ab/ unb 
iujmi«b*n (iibcilt reotb<n/fo reitb folc^rtf UDtSmabl auf btn 
$ag unb 3«f ro<l»rcnDtn $trmin6/ obngtftbt (incolas ju 
tot/ unb cmcn^aq berna*/ bamit ibtin nHt©«eatfamfom» 
aimmoqtt/ wtflanbtn unb fctn cuct> bi< ©«!*«< fflbige 3df 
amubaiun/unD in £afft juntbmtn ni*r btfugt. 93. 91 '30. 
fimilitcr Da. Scabini Jenenfcs adrcquifitionem meam no» 
mine nobil : Judicii de Porzig aBoblasincaufa C^tiflopb 
unb 43nn§m bet Jtrtbfrn refponderunt, bofj brpbflt 
Inquifiten ba« gtbttbmc genera! fi*«t ©t teitr miijuibtilm/ 
unb ibnen ein frrpcr 9lb* unb gutitlt »on Dtntn ©fridbtrn jumv 
fprectxn/ auct) rotnn fit in btm bltrju ansufffctnbrn Termine 
<rfd>tincn/fb bonn uber geneifle nuObrtun Adten grjo0tnt2!r# 
ticul inorrntbnun/uoDmttDttombunDetrn $rotmncrtn ju con. 
frontirtn / foraot)! barnuf mlt tbrrr DefenGon, bafetn fit bete 
glticbtn Mtlongen/ obnSDtuliuffiigfut jubortn/in* $aB fle v 
bet in ben befiimtea Termino auffrnblriben/ ift mit bet edi. 
aal-citationinuntetfi^irbenet brrptr £errrn Jonben. retber 
fie jubttfabren/flucb bafc oon ibrtn etreo babenben QJermbgtn 
ni*ts tcreufttr/ no* ibnen jugrbradn reerbe/ trn|lr 
gnng )utl)un/ 93 9R 9B.M. Aug.1707. Przterea quod ac- 
curatilTime tenor literarum fit cenfiderandus, monet Oi> 
dekop. • kf.crim . z/.tit.j. *». n. Si enim in citatione vel alio 
documento fecuritaris promiffio generalis inftrta, nec de- 
terminata ad certum tempus, tunc ad primum tantum 
terminum (ecuritas reftringcnda eft, Schrader tntf. era*, 
j * 30 . 8(deprzienti,nondefuturointei)igenda,01dekop. 
4 l fecus cft.fi in literis fccuritatit cerrum tempus definitum, 
& quamvis hoc durante, accufatus tuto commorari poffct 
in judicio, hoc tamen tempus przfixum continuum 
de momento in momentum currit, ut accufaro renovatio- 
nem impetrare opus fir. Oldekopp. 4. /. *. u. 13 , Idcirco 
in oaufa 2fti*tl unb Der 43ogtn/ad requifiiioncm 

prz- 
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fefti jut^fotta/ Lipficnfl-s Scabi ni pronuntiarunt, ba§ 
SldgcFlagten DaS gcfud^te ©cleit gtgtn SBctftOung tinte Q}oc» 
Oanficd auf zoo.fl. aucb otjn 93 or|tanD cin ©«Kit con ©tri#, 
ten ab# unO jujajic^tn biUig mltgctl)(iltt tvicD/ 93 SR. 9 B, 

Thef III. 

Salvus condu£tus fpecialis reo facultatem lar- 
gitur per totum durantis litis tempus in loco judicii 
apud fuos commorandi , negotia fua tra&andi & 
de innocentiz fux defonlione deliberandi, majoris 
fidei cauta in inftrumenro ligillo publico & judicis 
fubfcriptione munito exhibetur, conced turque contra vim 
fa£ti five injuftam, non contra vim juris fivejuftam ClatT. ad 
CCt-V.art.7./. non tamen fine cauta Sceffe&u (alvo con- 
ductui claufula inferitur, Dat' « ftct> aud) glfitlid) Dftljaltf/ 
in novis fiquidem delitiis reo non przftat patrocinium, 
fed non obftante falvo conduitu etiam «1 carcerem mittitur. 
Coler />. 4. c.i.n. 261, Carpzov. q.112 »./*. Dsftinguere autem 
fol*nt utrum reus ex propofito nove delinquat, an vero 
mero cafutpofteriori cafureum arbitrarie poniendum in- 
corrupto (alvi conduitus jure, exiftimat Pet. Theodor. 
in erm, e.ti. n.$. Ne vero in infinitum extendatur (alvus co n* 
du&us, ied certis terminis concludatur, addi folet, bl§ fo 
tange ettvad peinltc^rd roiDet if>n etfanbt/ oDec Dtt^tinlicbfttt 
et>nfc(>At>lic&. Quo indicatur, fecuritatem tam diu efle per- - 
miflam, donec poena aliqua corporis affli&iva, vel tortu rz 
modus per (ententiam didatur, Zanger d, exc.p. a. t j. ».14. 
ip. Carpzov. q.iu. n.jp 41. 49.tf.6z. !S-9\ *«. Oldekopp. 

».a/.DasT 2 lngeElfigter gtgen QJeffeOung caution auf 200 
f Da« gebetbene fic&tre ©tleite bl< nsats ^tinlidw wber ft>n 
erfanbl/ biliig mitgetbeiUt reitb. 9 $ 9 t 9 B. inferitur (alvo con- 
ductui non minus claufula, btp 9 Jerluft Det caution, vi cu- 
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jos, (i reos a fidejnlTore non iiftatur, cautioni? lumina fi- 
fco vel judici cedit, Carpz.f. tu.n. tof feq. iao.ua. Jul.Clar. 
i 5 fent. §.pM q~. 46.0. 24. i 4 jf' d. at/l. reor. Landrecht Arr. 
g,n. i, l j. Antequam autem hxc fiiroma a fidejuflore vel 
reo exigitur, requiritur, ut priur comminatio incitatione 
f a £ta beqSBtrlufl btr Cautionbtn^jfl. juftdlt». Si (emelrens 
in termino denominato Iiftatur, ab ulteriori obligatione 
vel cautione liberatus cft fidejnfTor, litet reus cx carcere 
poftea aufugerit Carpzov. 4. tu. n 142. Non nili . quam» 
domino territoriali (alvum condudlum fpecialem ede im- 
petrandum, quidam exiftimant per A Ug4tiff.de paenu Brun- 
nem. ed eendtm. Verum enim vero hanc legem non dr 
ialvo conduftu fed de remiflione k indulgentia criminiscflfc 
intelligcndam,cxplicarunt,Farin./'. er. l.i. iu. t q. 6. Heig .12. 
q.2*. nat. Et jure faxonico ede explosa hanc opinionem quod 
quilibet judex altam jurisdidtioncm exercens poflit talem 
concedere (ecuritatem , exiftimant Rkhter eonf. 26. p. 6. 
»,g. Coler./»'. «./.4 t.t.n.2tj. Brunncm. Dee. 20. 1 . Clar.A. 
j.q j2. Farin. pr. er. L 1. 1. 4. m. tej. 104. DeciC Elcdl. Sex. m*~ 
wi/.p6. Carpz.q. 112. m. )j. Poteftas enim judici, qui lentet*- 
tiam incanlis criminalibus ferre poteft, locum tutum i» 
foro dclidli concedendi noneft deneganda. Carpzov. tLL 
u.2\. Non negant quidam hoc Oldekopp.cfym-. 

3.0.2J.2A. Coler./». tx„p, 41.». 177. fa. Interi m rame» 
quod caute agat accufitus.qui variis jurisdi&ionibusfubeffc 
ut a domino territoriali impetret (alvum condudtum arbi- 
trantur. Sed diveilbrum delitiorum reus fi ob alterum 
falvum condudtum obtinuerit, nonunpcdit, que minus* 
•b alterum in carcerem condi poflit. Qpamobrem tali i» 
cafii caute procedendum ut fcilicet ratione dehdfonun o- 
nnium (alvum condudtum impetret. 01dekopp r 4 O- cr, 
Mcoodv (U xrb.jttd, 5. (*fu 3J7, *, /. 

TheCV, 
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TheC V, 

Quin admittatur procurator, qui alleget ante liti* 
conteftationem rei exceptionem, non dubitant, fcdin ipla 
liris conteftatione opus perfonali rei ptzfemia eft, Carpz. 
f. /*/. »,4 p.jp, 6 s. Ubi relponderunt Dn. Scabini Lipfiea- 
fes : Ob roo(;l in fpdnlldjtn 0arfjen auf Slngtflagft @dte fdn 
Jnroalt juld£ild) y fonbern 3 fogtflagttt in ^trfofyn jutrfcbdntu, 
unb auf 2ng<flagttr pclnlfdje 3 (nf(agc juvtrfa^rtn fcfculblg, Ia 
«btc »orfccfd)c^n<r litis conteftation ficb '.Hngeflagttrurcgtn, 
Itmanb angegtbtn, fo ttirb tr biDig gefjdrf, 33 . 01 . 58 }. Utut 
vero regulariter non alia quam idonea admittatur cautio, 
nihilominus tamen quandoqne & juratoria fufficit. Carpi. 
f,io 6 .».ji |ul. Clar.^.4^.».i4. Unde domini JCti Wittenberg 
ad requifitionem btr ©tabr«@crtd)fe ju Olaumbnrg, in caufii 
homicidii de Nismiz pronunciarunt : I» aucfj dntr obtt 
mtfyr {eld)tn 33 orffanb (bin cinfgen in hac lententia 500. ft. an* 
Irro 200. f!. jutrfanlf ) mit QJiirgtn obtr rocgtn UnstrmigtiH 
(|df nid)f befleQcn fdnre, C>a^ bicfdbtn ad juratoriam cautionem 
fustrfiafftn, 93 . 91 . StB. M.Jan. 1614. Imo Advocatus qui eum 
defendat ex officio conftiruendus. Hinc von 21 mbtfwtgtrt 
Xngrflagtcr tvoftrn tr fdntn SBorgebtn tutcb notorie bertnafftn 
«rm, unb unvtrmftglicb, bafj tr veit btn ©tlntn btn <pro«§ «ul* 
juiibtn nid)tetrmag,tm 31 bt 30 Cflt}ugcorbnft,SB. SK. 2 B. vid, Dn. 
Keyf pr.tr.e.u. $, j/.«. 104. pJg.jpi. (i in neri/. tdtt. tyio.p. 

7j. n. \ 6 o,p.m,ipi. An vero acculatusjam in vincula con* 
je£tus przftita cautione fit liberandus ? dubitatur. Quan> 
tumvis enim poft capturam regulariter lalvus condu&us 
non locum habear, Carpzov.f.m.», 4.1. Damhud./r.rr, e. 
a#, n. 3. Faria. pr. tr. t, 1. tu. 4. q. 33. A ttamen, fi przfumtio mi. 
litat pro reo, Ac perna mortis cellat, ut in calu, quo maritus 
fimplex commifit, adulterium At uxor imerceffit, przftita 
cautionefidejufibrizveljuratoria acarcere liberatur, Carpz, 

D ) f. ns* 
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vel etiam fi aliz przgnantes adfint canfz 
Carpz q.iu.n.+g. Oldekopp. tit. 4. 6. n.24, 0o rolrb N. 
gtgrn 33 c(itllui»g ritus SBor|ianbcs auf 100. p. fcod) U6ocf> btr 
<Pcin(id)f<U unfdjdblidj pdMcbrrjti^wtnn tr erforbert wirb,ttte* 
bcrum jugtptUcn brr gefdnglidjcn biQig tntlcWgt, ®. 

Di. 2B. 


CAP. IV. 


DE RESPONSIONE REI VEL 
LITIS CONTESTATIONE ET 
EXCEPTIONIBUS DILA- 
TORIIS ET PEREM- 
PTORIIS, AGIT. 


Thefis 1 . 

yr^Uod litis contc(latio,tanquam fubftantiale procet 
m \ fus ordinarii, & fundamentum, per quam judicium 
conllituatur, & contrahi dicatur inter partes in ju- 
re expeditum cft, Lj. § u.ff. de pecut. I . ««. de Ut. cont. 
ii , ff.de folet. Oirecbt. de lu, eam. CAp. 10. n. 61. J4. Et adeo 
litis conteftatio obligat ut ab ea quis difcederevel poenite- 
re amplius non poflit, C. C.C. V. ah, gg. 90. 1 . ij. ff. dtrejk. 
Ljj ff de judu. I 4. C. dejurisd. 1 . 1. §. f. de preter JUp. Carpz. 
q.ioi.n.67. Quapropter reus citatus viva voce in termi- 
no ad libellum Ipecihce mlt^^oberDlein, von Sftunb aus in 
M< ^tbec refponaere tenetur, & quidem fi accufatus litem 
negative conteftetur, pronunciari folct.bajj 3 fngcflagftr ben 
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©runb feincr Snftoge binncn ©dffifif. grlfl tt)tc jBtrmdfm 
fcbulbfg, bargtgtn Sngcflagftr fdnt@tgtnb<ttrifung unbnnbtrtc 
rtdjtltcbcn Olotfcburfft biflig »erbtbab!tn. Aft fi affirma- 
tive accufitus relpondeat, fed exceptionem peremtoriam 
anne£tar,fequenti modo lententia fertur, bfttetU Xngtflagftt 
«uf blt crfcobtnc Slagtgtnntworftf unb btrftlbtn gtfMnbfg, barnt» 
btn «orgltbf , bafj tr ju Svdtung fdnts tdbrt unb itbtns tine 
Bflof^roe^re ffjun muiftn, fo (fl 2Jngtf(agttr fokbts fdn fifiorgc* 
btn bfnntn (Sdcbftfdjcr grifl barjuffcun fdjulbfg, Sivero refpon. 
dere detre&er, (ententia ferri folet fequenti modo : baf 3ln# 
gtffagftr fdnts gtt(;anm Cfnnxnbtns ungtad>t,uf crfyobtne jfla» 
gt, ftd> dnjulafftn, juanttvortcn unb btn^rltg Otecfjfend jubtftfto 
gen fdjulbfg mit bltfcr ausbrticflftben CDcrroarnung, ba crfolcbtb 
nld)t rbun wtrbt, bafj lis procontefiata, unb tr pro confeflobe 
convicto gt&alfttt tvtrbcnfod. 

TheC II. 

Sicut in procefiu civili ordinario, non aliter in ordinario 
criminali (eu accufatorio vel bannirorio proceditur fit exce- 
ptiones opponuntur, Carpzov. fr. th. Iit. /. A. 4, §, 2. n. 14. 
jr. cr,j. w+.n.g.q. 106,1, 7. f.p.10. //. u.ij. /4. Quantumvis 
▼ero bannitorius etiam ordinarius criminalis procefiiis di- 
citur, & juxta ejusdem formam ordinarie proceditur , ve- 
rumtamen eo incafu, definit efie talis, fi in (ententia reus 
ad torturam condemnatur & commutatur inprocefium in» 
qu fitorium, (alvo condu£tu fublato, delinquens ad cu- 
fiodiam rapitur, Zanger. J.txc p. 2. c.j.n. /4.//. Carpzov. 

>07. n.gg.59. d,n.6o. fitpronunciatur bafj bts 2tngtf(agCtn 
crudites fideres ©ddf bldig caffirt unb «ufgtboben, « i» 8«* 
fingi. £afft gtbrad)t ; blt S 3 trbrtcbung (n gtttlfft Ttrrfcul utrfaffrt, 
unb i$tn norgtfcalftn n?lrb ( njofcrn tr jitb (n ©ifrtn barju tilcf>r beft n» 
ntn n?ifl ( fci)b Ifcr roofjlbefugt iljn mtt btr ®d;irjft jimlicbtr »dfc 
•ngrciffcu unb btfragcn ju lofftn^.DU&J. 
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TbeC III. 

Exceptiones perermuoriz adcfenlionales, quz op- 
poni polTunt inter alias, lunc provocationis , aggrertionis, 
.talus fonuin, delicientis doli mali 6t animi nocendi vel de 
linquendi. juftz fit neceflariz defenfionis, adtus liciti, mo- 
deraminis inculpata tutela, non rite format ; procedas, nui* 
litatis, incompetentis actionis, niraiz ebrietatis, alienatz 
mentis, przCcriptionis, de quarum cautelis Heri./. /. coul.jt 
m. ia6. pedunt vero ante fit poft litis comcftadonem opponi, 
Carpzov. p.i. C.y. d.tf, Otfertreus defenlionales nna cum 
petitione, ut teftes examinentur, przvio juramento fuper 
articulos, quorum depolitiones rediguntur in rotulum, o- 
nus eas probandi incumbit reo, qui fit ador, L i.f. de txc. 
contra quas accufatos excipit Scut alias in procelfu fit, ul- 
terius proceditur & ad lentendam concluditur Carpz.f./«6 
W.4 /. t$ & frte.eiv.e1rt.it.tr /.§./. tf.16.1t.j7. Sententia con- 
tra reum lata & poftmodum publicata, accufatus, decen. 
dio nondum elaplo, imo remedio quodam fufpenlivo 
interpofico, eo adhuc pendente, in carcerem condi non de- 
bet Moller /. e.fem.c.u. ttt.tit. C.d.rejud. Quod de re- 
medio lufpenlivo v. g appellatione in ordinario procedu 
didum.ad extraordinarium vel inquintoriumhaut extern? 
dendum eft, caJu enim polleriori nulla admittenda ap. 
pel latio, Jul. Clar. /./. §. fiu. q. (4 . ». vp Idcirco cavendum, 
ne lentenda de torquendo reo ei palam, fcd duCto ad lo- 
cum torturz publicetur, Oldekop. ///.*. O.cr. ij.Lj.^quer. 
dfpell. Carpz. L y. iit. u. ft. «/. £J* q. ipj n. //. Key(er,/r, 
(r. f, 1. 4rt, i. §, 4. tqf, ClaUcn, *d CCCr, Art. 14. 
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CAP. V. 

DE PROBATIONE REPROBA- 
TIONE, PUBLICATIONE ET 
DISPUTATIONE ATTE- 
STATORUM. 

TheC r. 

L itis conteftationem (equitur probatio, quae, negante 
reo, accu(atori,aft reo confitenti quidem delidtum» 
fed exceptionem peremtoriam opponenti incum- 
bit. Tali cafu accufator liberatur ab onere probandi ; Id- 
circo excipiendo accuiarus fit a£ior. & onere probandi gra- 
vatur.Damhud.^r, 160, Vti & JCti Lipfieniesadquz- 

ftionem Ptaefe&i Portenfis in caufa ^ti(lop^f«rfnert, an. 
1 627. refponderunt t 2 Beil 3 (ngef(agfer jugletd) etlicbe De- 
fenfionales tibergeben ; TCCe werben bfebenannten^eugett/ber* 
tttltcelfl SpbeS abge&firt, unb rocnn 2(ngof(agfcr jugleicfi mit |d* 
iter 91 ot(}burftt uecnommen, erge^ef alfo bann barauf in ber @a* 
f&c ferner, wat 2Rcd)t ifl 9 B.SK. 2 B. & in hunc modum etiam 
anno 1629. bieweil 2 (ngeflagfet roegen ber an ©eorg $H 3 iflen be> 
gangenen ©ntieibung flefi auf etne Otof&roe&re bcrufen, biefelbc 
auetjufuljren anerbof&en, unb ju bem (Snbe aflbereit getuijfe De- 
fenfionales dbergeben ; ifl er folebem feinen ©rbietljett 
unb SBerfprcdjcn nacbiwfowmen, unb feinc fnof^tre^cc binnen 
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ftrifl bcpjubrin^ctt unb au«jufu§rtn fcfculMg, bawit/ 
b« 2 (nf(. fclttt rtd)tlid)t SRof^burfft biHlg eorbtfyjiftB »lrb, 
SB. iK. 2 D. Verum accufatore plene non probanre& ex- 
cipiente contra acculari dcfenfionales, torturam icmiple* 
nam probationem fupplere, tradit, Gail L i #.» n.tg. & dt 
P.P' (. /, e. nlt. Nam durum eiTet, delictum impunitum 
relinquere. Quamvis vero, reum probantem vix tutum 
elle a tortura, exilliment Steph ficClalT. tdc.ccv. *n.}9' 
id tamen Ixpius aliter evenire, probante fcil reo exce* 
ptionem peremtoriam, teftanrur przjudicia Scab. LipC 
qui ad conlultationem PrxfeCti Portentis in duplici cau£ 
u refponderunt, Primo M. Mart. 1617, tp arfbrl ‘ 5 DJfll>nttl 
& ©cotflf ftnoffe / ba(} fi# mtfltn Der an £an|j tfnaufftn 
btgangtntn gntkibung an gtib unb £tben nicfct $u bt|ltafftn. 
€>lt finD abtr aOe bepDe unb itbtvtbtt infbnDe r^eit fnnra 
9?dd)|ten 5«unbfn rtn ganfctf 3 Htbrr@tlb i. e. 14. aftfeccf. 
unb aDt UnFoflen au| Dicfe gnn^e vSacte luetflatren. Deinde 
Ct)ti(lupt)^f«bW>nfr(lM Dec. 1619, rotgtn bet an ®totg 
CLBiDen btgangtntn Gniltibung nitfct an £etb unb £tbtn jube# 
ffraffen/tr iflabtr gltttfemobl Die aut btn 2 lcbi*. < ]>roft& unb frint 
Defcnfion aufgtmanbtt Unfoflen jurrflatten fdiulbiq/unbmag 
bierubec aud) nocb mit 3. QBocbrn lang ®tfdngni| in 
©trajfe gtnomtrun roerbfn/ 93 . 91. 

Thef IL 

Quemadmodum vero hoc in preceflu bannitorio 
probatio & reprobatio communis proccflui civili, in quo 
per probationes, reprobationes, publicata atteftata d>fpu« 
tanao usque ad lentendam peragendam proceditur, 
ftovs probationes enim & reprobationes poft publicata 
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aireflata, terminis fcmcl przterlapfis, minime admittun- 
tur, exceptis documentis noviter repertis. Carpz q. 106 » 
n.pS' Ita a publicatis atteftatis inii ium facit atcufatus mit 
feinet Exception uni) Salvation-©d>rifft/ contra probatio- 
nem, cui replicando accufator ( fcutcf) eine Exceptions- 
©djtlfft) & dilputando duplicam & triplicam,refpondetfic 
ita vicibus alternis , in quibus neutiquam admittenda 

S uadruplica usque ad condufionem cauli & lententiam 
efinittvam, in Icriptis proceditur. Carpz./r. cr. tu lo.art.t, 
gj n if Cf tit. ij. art a. Licet autem accu(atus bitException- 
©(fcrifft quz etiam btr et| 1 e Difputations ©ofc appellatur, 
renunciare & delerere,& mox accuiator replicare poflir, 
attamen quum lententia tantum inter litigantes jus faciat 
aliisque non przjudicet / i.j. C. quib. res jud, non noc. Ber- 
Iich />.y. Dec.jp n.q. Carpz. q i. C si.d.u.i /. In hoc pro- 
celTureus duplica iua auditur, ut Dn. Scabini Lipficnft* 
pronunciaruntad quacftionemPrzfe&iPortenfis: Obfllritft 
angtflagtfan ib*t Exception fid» oerfdumet baben/ fo finb fie 
beet) mit DrtDuplic julafclid)/ fit (Inbabtr innftbalbOdcbfif, 
gtift btp SStrlufl Dtrftlbtn folebe tlnjubringtn febulDia. 3n* 
bfflrn SStibltlbung roirD Oiefe ©ac&< ffirgefcblcflen biDig ge« 
balttn 9 B. 2 R. ‘ 3 LB. M. Jan 1604. Et iterum in caufa Det 
^>ocb<n/ Mneeil nitfct jubcfinDtn/ bo§ 5Jngtflogt« ouf 0tifld* 
gtttf g<fubrtc6 ©ejtugm§ mit ibru Exception unb rrtfulicfim 
Sflotbbutfft gtb&tft rootCen/fo gefcbicftt fold>e0 nocfcmobU 
biBig * 33 . SR-. M. Novembr. 1602. Tandem in hoc 
proceflu agitur, ut in proccflu ordinario civili. Plu- 
ra equidem adducere poflem , ad quz fententiae 
nonnulle definitive; inprimis in bciun ©tgbt t 
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